9/ 6/ 00

[Ruling in MP3.com-- Unofficial Version]

The purpose of today's session is to enable the Court to
make those rulings that are appropriate at this time as a result
of the three day trial that was conducted before the Court | ast
week. Largely, | will be reading froma witten statenent that
will try to nmake avail able at the end of the session as an
unofficial outline of my rulings, but I may depart fromit here
and there in mnor respects. In addition, I wll ask the Reporter
to give ne an expedited copy of the transcript of these rulings,
and | will review that transcript, hopefully by tonorrow, and
make any small corrections that are necessary to conformthe
transcript to ny determ nations. However, | do not expect that
there will be any material changes fromwhat | am about to say
here in open court.

At the outset, | want to once again thank counsel for both
sides for their good offices in guiding me through the brave new
world of rip and burn and beam and stream | wll continue to
rely on their skill and professionalismin regard to the future
phase of this litigation scheduled for Novenber.

The present phase of the trial has been devoted to al
issues relating to the award of statutory damages except the
determ nation of which of the copyrighted conpact discs that were
the subject of defendant's infringenent were covered by
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copyrights that were validly registered by the remaining
plaintiffs. Defendant also reserved the right to brief a
constitutional claimthat the m ninum statutory damages in this
case should be $500 per CD rather than $750 per CD. but for
reasons that I will get to shortly, that issue has now becone
nmoot and need not be further pursued.

O the issues litigated in this phase of the proceedi ngs,
the only ones that were the subject of evidentiary dispute were
"W llful ness" and, to a |l esser extent, certain aspects of
"deterrence.” But in ny determnations | will also refer to
certain other issues that were the subject of |egal argunent and
that are relevant to a determ nation of statutory damages.

I n maki ng ny determ nations, the standard of proof that |
have applied is that at all tinmes it has been plaintiffs' burden
to establish each elenment of their clainms of statutory damages by
a preponderance of the credible evidence. Additionally, however,
even though | find no persuasive support for defendant's
contention that plaintiffs should have to carry the hi gher burden
of proof of "clear and convincing evidence," as a kind of
i ndependent check on ny own conclusions | have gone back and
anal yzed the credi bl e evidence under that higher standard and
determ ned that, even under that higher standard, ny findings
woul d be exactly the sanme. Put another way, even though sone of
my findings are partly prem sed on credibility determ nations and
relate to hotly disputed issues of fact, | have a high | evel of
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confidence that they reflect the real truth of these matters.

That truth | eads nme to conclude that defendant's
infringenment was indeed willful, but that there are mtigating
factors that substantially reduce the | evel of damages that m ght
ot herwi se be appropriate for such willful infringement. | wll
i ndi cate approxi mately what that bottomline | evel of danmages
should be in dollar terns, but only after | first review ny
findings of fact and concl usions of | aw

Fi ndi ng Nunber 1. In Septenber 1999, the defendant began to
devel op an expanded My. MP3. Com service that was |ater introduced
as the "BeamIt" and "lnstant Listening" services in January
2000. (Let nme nention parenthetically that I will not necessarily
provide a citation here for every single finding | nmake,
particularly where, as in the case of this first finding, the
facts are undi sputed and, indeed, are essentially stipulated in
the portion of the Pretrial Consent Order that deals with the
undi sputed facts. The underlying record supporting ny findings
is, of course, publicly avail able.)

Fi ndi ng Nunber 2. Even before enbarking on the devel opnent
of the expanded My. MP3. Com project, the defendant had expressed
in no uncertain ternms its recognition of the basic prohibitions
of copyright |aw and the consi derable potential for their
violation in the context of MP3 downl oadi ng and stream ng. Thus,

for exanple, The Oficial MP3. Com Guide to MP3 issued in 1999,

which is plaintiffs' Exhibit 19 in evidence, recites at page 62:

3



"Warning. Current U S. and international copyright laws forbid
t he unaut hori zed copying and distribution of nusic files over the
Internet. Don't be the exanple chosen by sone record conpany or
recording artist to show the rest of the world that the | aw
really works." Again, the sanme book, which was witten by M chael
Robertson and Ron Sinpson, states at page 93: "Warning. It is
against U S. and international copyright law to distribute and/or
sell nmusic or any copyright-protected intellectual property
w thout the witten perm ssion of the copyright holder. This
i ncl udes posting MP3 files of copyrighted nmusic on the Internet
or maki ng copies. Buying a nusic CD does not nean that you own
the content. You nerely have perm ssion (also known as a license)
fromthe | egal owners of the material on that CDto listen to it
in a nonconmercial setting." Reference may al so be nmade to the
simlar comments in the sane book that were referred to yesterday
in counsel's summation

Fi ndi ng Nunmber 3. Notw thstandi ng this know edge, defendant
deci ded by COctober 1999, if not earlier, that the design of its
new service -- known internally as "Da Bonb"-- would involve the
unaut hori zed copyi ng by defendant for commercial purposes of the
contents of tens of thousands of copyrighted conpact discs
containing the contents of hundreds of thousands of copyrighted
songs. The contents of the unauthorized commercial database
t hereby created would then be made avail able, chiefly on a per-CD
basis, to those My. MP3.com custonmers who either, in the case of
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users of "BeamlIt," could indicate that they already had
possession of the CD in question, or who, in the case of users of
"Instant Listening," agreed to purchase the CD for delivery
shortly in the future.

Fi ndi ng Nunmber 4. Fromthe outset, nunerous enpl oyees of
def endant involved in the devel opnment of the "Da Bonmb" project
recogni zed that this reliance on a database of CDs copied by
defendant for a commercial purpose w thout the perm ssion of the
copyright owners placed the entire project in |egal jeopardy. A
telling exanple is what happened i medi ately after the engi neers
wor ki ng on the project were told, on Septenber 21, 1999, that the
basi ¢ design of the proposal would include, anong other things,
the creation of the aforenentioned database and were asked to
give their comments as to any problens they m ght foresee. Going
wel | beyond technical engineering coments, the engi neers very
qui ckly began to question the legality of the proposed dat abase.
Thus in an internal e-mail distributed to the defendant's
engi neering teamat 10:14 A M on Septenber 22, 1999, which is
plaintiffs' Exhibit 20 in evidence, engineer Janes More stated
that "[t]he legal risks seemhigh. Are we going to pour a |ot of
engi neering effort into sonmething that we're not going to be able
to deploy?" Simlarly, in an e-nmail sent to the sane group at
2:33 P.M that sanme day, which is plaintiffs' Exhibit 44 in
evi dence, M ke diphant, who was described here at trial as
having nore famliarity with | egal issues than nost of the
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engi neering staff, stated: "lI'mvery concerned about the |egal
inplications of this nove. W need to have this be well thought
t hrough by peopl e who understand the ins and outs of the |aws
governing nusic distribution.”™ Oher nenbers of the engineering
staff, in e-mails sent the sane date, al so expressed concerns
about other copyright infringenent issues inplicated by the
difficulty of ensuring that the user of these services was in
fact the lawful owner of a copy of the CD whose sounds he was
seeking to have transmtted to himfrom defendant's dat abase.
See, e.q., plaintiffs' Exs. 21 and 22 in evidence.

Fi ndi ng Nunber 5. This latter issue, which the defendant's
enpl oyees referred to, sonewhat euphem stically, as the
"security" issue but which they recognized to be an issue of
contributory infringenent, was never fully solved, as even
def endant now concedes in the stipulated facts. But defendant,
proceedi ng with consi derabl e speed and secrecy, |aunched the new
system anyway on or about January 10, 2000. | accept defendant's
contention that the primary notivation for speed and secrecy was
to gain conpetitive advantage. But a concomtant result was that
t he def endant coul d not reasonably rely on anyone except its own
counsel, the firmof Cooley Godward, with respect to the
significant |egal issues being raised, since no one el se who
coul d even pretend to expertise in the area of copyright |aw had
access to the facts of the proposal.

Fi ndi ng Nunber 6. The nost glaring | egal issue that was
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bei ng rai sed was not the so-called "security" issue, but rather
the issue of what possible legal justification there could be for
t he unaut hori zed copying for commercial purposes of tens of

t housands of copyrighted CDs, the contents of which would then be
streaned to thousands of users. This problem was described in the
defendant's internal docunents as the "fair use" issue,
reflecting defendant's awareness that its copyi ng woul d be
clearly unlawful unless justified by sone "fair use" defense.

That purported defense, as articulated by M. Robertson, was that
t he expanded My. MP3. Com services were sinply facilitating a
private consuner's storage of his or her privately-purchased and
privatel y-used CDs.

Fi nding Nunber 7. Legally, as this Court subsequently found,
this purported justification was and is wthout any nerit and
does not neet a single one of the legal tests for "fair use." But
nmore inportantly for present purposes, factually this purported
justification was |little nore than a sham Under either the "Beam
It" service or the "Instant Listening"” service users of
My. MP3. Comdid not, in fact, store their own CDs or the sounds
transmtted fromtheir own CDs with My. MP3. Com

Fi ndi ng Nunber 8. This factual difference between an actual
st orage system and what defendant was planning was fully
recogni zed by defendant at all times relevant. |ndeed, as
indicated in both the exhibits and the testinony, the difference
bet ween "DaBonmb" and sinple storage was critical to the
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antici pated commerci al success of the new service, since, by
contrast with conpetitors |ike MyPlay, a user of My.MP3.com
after placing an order for future delivery of the CD under the
"I nstant Listening" service or indicating certain indicia of
purported ownership of the CD under the "BeamIt" service, could
arrange for defendant to instantly streamthe defendant's

unaut hori zed copy of the CD to the user. Based on both the
reasonabl e inferences to be drawn fromthe exhibits and the
Court's assessnment of the credibility and denmeanor of the

W t nesses, the Court finds that the defendant and its enpl oyees
understood at all tinmes that the "storage" anal ogy was strai ned
at best. While they canouflaged the critical differences with

br oad- brush appeals to "consuner rights,” they were in fact never
in any doubt that this purported justification for their

ot herw se obvi ous copyright infringenent rested on a doubtful
factual prem se.

Fi ndi ng Nunber 9. The defendant al so recognized at all tines
that no one but its outside counsel, Cooley Godward, could
provi de defendant with | egal advice on its copyright infringenent
problens that it could reasonably rely on. This brings ne to what
counsel and | have been referring to as the "Bilzerian" issue.
VWiile | think that plaintiffs have the better of this issue, |
find in the end that | do not need to reach it, because even
accepting into evidence all the testinony that plaintiffs sought
to exclude on the grounds of the Bil zerian case, | find that
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plaintiffs have still net their burden of proving wllful ness.

| ndeed, the record of this trial establishes overwhel m ngly that
everyone from m d-| evel managenent up to defendant's board of
directors | ooked to outside counsel, Cooley Godward, as the sole
source of reliable advice on the so-called "fair use" issue. Thus
as early as Cctober 12, 1999, if not earlier, M. Rhodes was
called in to address this issue, see plaintiffs' exhibit 24 at p.
7, and, as the docunents show and Ms. Kantor, anong ot hers,
clearly testified, all legal issues in this area were nore or

| ess automatically referred to himand his coll eagues at Cool ey
Godwar d.

But what was counsel's advice? W wll never know, for the
defendant, as is its right, has invoked attorney-client privilege
and expressly disclainmed any defense of reliance on counsel.
Adverting for a nonment the so-called "Nabisco" issue, the Court
is clear that it may not draw an adverse inference fromthe
i nvocation of the privilege, that is, the Court may not infer
fromthe invocation that the advice that defendant received from
its outside counsel was negative, or was prem sed on insufficient
di scl osure to counsel, or anything of the sort. But, in the
absence of any defense of advice of counsel, defendant has
proffered no credi ble evidence whatever that rebuts plaintiffs
cl ear and convincing proof that defendant knew at all tinmes that
its copying of plaintiffs' CDs was presunptively unlawful, that
its fair use justification was factually and legally very
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doubtful, and that no one but its outside counsel could be relied
upon to advise it as to whether there was, nonethel ess, a good
faith basis for proceeding. G ven defendant's decision not to
defend here on the basis of any reliance on such advice, there
is virtually no escape froma finding that defendant willfully
infringed plaintiffs' copyrights.

From the foregoing findings of fact, two conclusions of |aw
i medi ately foll ow

First, | conclude that defendant willfully infringed
plaintiffs' copyright. As | indicated at the start of the trial,
"W |l ful ness” in the context of statutory damages for copyri ght
i nfringenment means that the infringer either had actual know edge
that it was infringing the plaintiffs' copyrights or else acted
in reckless disregard of the high probability that it was
infringing plaintiffs' copyrights. Based on the foregoing
findings of fact, |I find that plaintiffs have carried their
burden of proving that the defendant had actual know edge that it
was infringing plaintiffs' copyright.

Second, as a result of the finding of willful ness, the Court
now has the option of inposing as much as $150,000 in statutory
damages per infringed CD. Conversely, the | ower end of the range
is either $750 per CD or, if defendant's constitutional argunment
has nerit, $500 per CD. | have considered the issue of damages
under both possibilities, that is, with a possible floor of $750
per CD or a possible floor of $500 per CD, and find that the
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fl oor |Ievel makes absolutely no difference to nmy concl usi on of
what is the appropriate award in this case. Accordingly, the
constitutional issue will not have to be briefed, as | find it is
entirely noot.

But where within this enornous range of $500 or $750 per CD
to $150, 000 per CD should the Court inpose damages? In nmaking
this determ nation, | nust consider not only wlful ness but also
deterrence and all the other relevant factors that counsel for
the parties so eloquently argued to the Court yesterday. Unlike
plaintiffs' counsel, however, | believe any attenpt to reduce
this determnation to sonme kind of mathematical formula or
equation is spurious. There are a great many factors to consider
and the Court nust weigh themas best it can, based on the
evi dence and on the Court's reasoned evaluation of all the
rel evant factors and their interplay. I will, however, single out
a few of the factors that seenmed to ne especially inportant in
maki ng this determ nation, w thout, however, denigrating other
factors that counsel brought to ny attention and that | also
consi der ed.

First, the size and scope of defendant's copyri ght
infringenment was very large and the potential for harm was
simlarly large. But on the other hand, plaintiffs have nade not
any attenpt at this trial to prove any actual damages they may
have suffered. There are at |least two typical ways they m ght
have done so, either by showing the fair market value of the
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copyrights in question, their property val ue so-to-speak, or by
show ng the profits, if any, that defendant realized fromthe
i nfringenment, such as perhaps increased advertising revenues
reasonably attributable to the increased usage of the enhanced
My. MP3.com Plaintiffs did not pursue either alternative, nor any
ot her way of show ng actual damages. Of course, they are not
required to: that is why, anong other reasons, Congress provided
statutory damages. But in determning the | evel of statutory
damages, the Court views the absence of any proof of actual
damages as a mtigating factor favorable to the defendant.

Second, whil e defendant obviously continued its wllful
infringenment until the tinme of the Court's ruling on April 28,
2000, the Court essentially agrees with defendant's counsel that
def endant's conduct since May of this year has on the whol e been
responsible and this is a mtigating factor in defendant's favor.
| also credit that portion of M. Robertson's testinony in which
he indicated that, even fromthe outset, he shunned the kind of
| awm ess piracy seem ngly characteristic of sonme others operating
in this area. Wiile the defendant's willful copyright
infringenment was a very serious transgression, defendant's
ot herwi se responsi bl e conduct is an appropriate mtigating factor
for the Court to take into account.

Third, while the defendant's size and financial assets are
highly relevant to arriving at the appropriate |level of statutory
damages, the Court declines to engage in speculation as to what
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m ght be the effect of any award on other litigations.

Fourth, while the difficult issue of general deterrence nust
al ways be approached wth caution, there is no doubt in the
Court's mnd that the potential for huge profits in the rapidly
expanding world of the Internet is the lure that tenpted an
ot herwi se generally responsible conpany Iike MP3.comto break the
law and that will also tenpt others to do so if too |low a | eve
is set for the statutory damages in this case. Sone of the
evidence in this case strongly suggests that sonme conpanies
operating in the area of the Internet may have a m sconception
that, because their technology is somewhat novel, they are
sonehow i mmune fromthe ordinary applications of |aws of the
United States, including copyright Iaw. They need to understand
that the law s domain knows no such limts.

Wei ghing not only the foregoing factors but all the other
rel evant favors put before the Court, the Court concludes, and
hereby determ nes, that the appropriate neasure of damages is
$25, 000 per CD. If defendant is right that there are no nore that
4,700 CDs for which plaintiffs qualify for statutory damages, the
total award will be approxi mately $118, 000, 000; but, of course,
it could be considerably nore or | ess depending on the nunber of
qual i fying CDs determ ned at the final phase of the trial
schedul ed for Novenber of this year.

That concludes the rulings of the Court.
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